In order for the Complainant to establish a prima facie vio-
lation of section 105(c)(l) of the Act, he must prove by a prepon-
derance of the evidence that Mr. Eperson engaged in an activity
protected by that section and that the discharge of him was moti-
vated in any part by that protected activity.  Secretary ex rel.
David Pasula v. Consolidation Coal Company, 2 FMSHRC 2786 (1980),
rev'd on other grounds sub nom, Consolidation Coal Company v.
Secretary, 663 F.2d 1211 (3rd. Cir. 1981).  See also NLRB v. Trans-
portation Management Corp.., ____ U.S. ____, 76 L. Ed. 2d 667, 103

S. ct. ____ (1983), affirming burden of proof allocations similar

to those in the Pasula case.

In this case, Mr. Eperson asserts that he refused to work at
the Jolene No. 1 Mine on the morning of September 4, 1982, be-
cause the supervisory official who was expected to perform the
required preshift safety examination and to direct the work of
the miners appeared that morning in an intoxicated condition.
Eperson alleges that it would have been unsafe to have relied
upon a person in such condition to properly perform the preshift
examination and to work with, and under the direction of, a man
in such condition.  A miner's exercise of the right to refuse
work is a protected activity under the Act so long as the miner
entertains a good faith, reasonable belief that to work under the
conditions presented would be hazardous.  Robinette v. United
Castle Coal Company, 3 FMSHRC 803 (1981).

The operator does not dispute that a refusal to work for an
intoxicated supervisor may be a protected activity but argues
that since Shelby Eperson himself was supposed to be the foreman
in charge on September 4th and indeed was the only certified fore-
man present, it was Eperson's responsibility to preshift the mine
and to direct the work force that day.  Eperson's failure to do
so and his encouragement by example to other miners to leave the
job that day was, according to the operator, non-protected grounds
for discharge.  There is accordingly no dispute that Eperson was
discharged for his refusal to work on September 4th.  The limited
question before me is whether that work refusal was protected
under section 105(c)(l) of the Act.  Resolution of this issue
depends on whether Eperson was responsible for preshifting the
mine and was in charge of the workforce on the morning of Septem-
ber 4th.  If Eperson indeed had those responsibilities, then his
refusal to work that morning was not protected.  If, on the Bother
hand, an individual named Steve Bridgeman had those responsibili-
ties, as it is alleged by the Complainant, and Bridgeman was in
fact unable to safely fulfill those responsibilities because of
intoxication and fatigue, then Eperson's work refusal may very
well have been protected under the Act.

Shelby Eperson was initially hired by Jolene president Theo-
dore Parker in June 1982 to be foreman for a new second shift at

1G51il  had  apparently become dislodged
